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Abstract

The Strasbourg organs of the European Convention on Human Rights and
Fundamental Freedoms (ECHR) have developed a tradition of applying
Article 17 ECHR, the so-called abuse clause, with regard to any activity or
remark directed against the Convention’s underlying values. The abuse
clause’s main rationale is related to the prevention of abuse of power: this
clause especially aims to prevent totalitarian regimes from exploiting in their
own interests the principles enunciated in the Convention, which would
contribute to the destruction of fundamental human rights. However, as time
went by, the application of the abuse clause has become connected to the
broad sphere of racial and religious discrimination, particularly Holocaust
denial. As a consequence, applicants are a priori deprived of the protection of
the treaty right(s) they rely upon. This way of working contrasts sharply with
the normal judicial treatment by the European Court of Human Rights, which
implies an examination in the light of the case as a whole, taking into account
all its factual elements. The aim of this paper is to show that the abuse
clause’s actual application has exceeded its prime objective, is undesirable,
and even risks to turn this clause into an instrument of abuse itself.
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1. Arise and Rationale of the Abuse Clause

The idea of an abuse clause in international human rights law for the
first time originated after World War II. Simultaneously with the
international concern, the basic laws of some of the protagonist Western-
European war states, which had been dramatically confronted with Nazism
and fascism, expressed the very concern to combat the enemies of
democracy.' At the international level, the abuse clause came to life with
Article 30 of the Universal Declaration of Human Rights (UDHR), and has
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since, in similar wordings, been inserted in various regional and international
human rights instruments:

Nothing in this Declaration may be interpreted as implying
for any State, group or person any right to engage in any
activity or to perform any act aimed at the destruction of
any of the rights and freedoms set forth herein.?

Article 30 UDHR was also the direct inspiration for implementation
of Article 17 in the European Convention on Human Rights and Fundamental
Freedoms (ECHR) a few years later, which reads as follows:

Nothing in this Convention may be interpreted as implying
for any State, group or person any right to engage in any
activity or perform any act aimed at the destruction of any
of the rights and freedoms set forth herein or at their
limitation to a greater extent than is provided for in the
Convention.

Not many words have been spent on the insertion of Article 17
ECHR. The projects of the European Movement (February and July 1949),
which prepared the Convention, do not contain any trace whatsoever of a
disposition of this kind. For the first time in the Parliamentary Assembly,
some interventions aimed at integration of an abuse clause. These
interventions explicitly referred to contemporary experiences, in particular
Nazism, fascism and communism, and presented an abuse clause as a vehicle
in order to construct a democratic community able to defend itself.® In the
end, the Parliamentary Assembly accepted to enclose the present Article 17
in the final text of the convention, without debating it in a serious way nor
affording to it a more funded motivation.*

The prime (and sole) reason of existence of Article 17 ECHR is
giving democracy the legal weapons to prevent the repeat of history, in
particular the atrocities committed in the past by totalitarian regimes attached
to nazist, fascist or communist ideas.” This initial inspiration, namely to react
to totalitarian tendencies, is clearly mirrored in an early admissibility
decision of the former European Commission of Human Rights, the first
decision in which Article 17 ECHR received a direct and independent
application.® In this case, Kommunistische Partei Deutschland v. Germany,
the Commission approved of the dissolution of the Communist Party. It
reasoned that a communist society could only be established by way of
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dictatorship, which would lead to the destruction of numerous rights
enshrined in the Convention. At this stage Article 17 came into play,
precisely aiming “to protect the rights enshrined in the Convention by
safeguarding the free functioning of democratic societies”.” Twenty years
later, in Glimmerveen and Hagenbeek v. the Netherlands (a case in which
possession, with intention to spread, of racist pamphlets was envisaged), the
Commission recalled the “general purpose” of the abuse clause, which is “to
prevent totalitarian groups from exploiting in their own interests the
principles enunciated by the Convention”.®

Before considering some developments in the case law of the
Strasbourg organs as to the abuse clause’s application, we need to establish
an understanding of the main difference due to this application, compared to
the normal judicial treatment (this understanding will be useful for discussing
the expediency of the abuse clause in chapter 4). Given that the bulk of the
abuse clause’s applications is related to contested utterances, we will clarify
this difference from the perspective of the right to freedom of expression
(Article 10 ECHR).’

2. Applying the Abuse Clause v. Normal Judicial Treatment

Article 10 ECHR protects the right to freedom of expression and
information. This right however is not absolute, governmental restrictions are
allowed under the threefold condition that these are prescribed by law, pursue
a legitimate aim, and finally, are necessary in a democratic society (Article
10,2 ECHR). This necessity must be judged “in the light of the case as a
whole, including the content of the remarks held against the applicant and the
context in which he made them”." This examination generally consists of a
balancing of rights, which is the normal way of working of the Strasbourg
organs in order to judge the necessity of a given governmental interference in
the exercise of the right to freedom of expression. This balancing procedure
takes into account all factual elements of the present case."!

Previous studies have consistently marked two ways in which the
abuse clause has been applied so far.'? On the one hand, directly and
independently, a priori depriving the applicant of the protection of Article 10
(guillotine effect). Such decision is purely content-based (no further
contextual examination), and on many occasions even prima facie (at first
sight, in admissibility decisions), hereby leaving a very broad margin of
appreciation to the member states. This is the way the Commission applied
Article 17 in the above mentioned KPD and Glimmerveen cases (for further
examples, see infra). On the other hand, the abuse clause is regularly applied
indirectly, as an interpretative aid when judging the necessity of the
governmental interference under Article 10,2 ECHR. This is the way Article
17 has consistently been present in the Commission’s admissibility decisions
concerning Holocaust denial (see infra). It occurs to us, however, that, even
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when the abuse clause is said to be brought into play solely as an
interpretation clause, the balancing procedure in order to judge the necessity
in a democratic society is missing or rather marginal, seemingly made
unnecessary by the weighty intervention of Article 17 ECHR."

3. Developments in the Material Scope of the Abuse Clause

The Strasbourg organs have regularly applied the abuse clause
according to its initial inspiration (see supra), particularly in cases in which
the revival of national-socialistic movements was advocated or supported.
The Commission has hereby repeatedly emphasised that “National Socialism
is a totalitarian doctrine incompatible with democracy and human rights and
its adherents undoubtedly pursue aims of the kind referred to in Article 17 of
the Convention”."* In Kiihnen v. Germany, in which revival of the NSDAP
was advocated, the Commission, considering that the applicant’s policy
clearly contained elements of racial and religious discrimination, explicitly
referred to Article 17 ECHR:

As a result, the Commission finds that the applicant is
essentially seeking to use the freedom of information
enshrined in Article 10 (Art. 10) of the Convention as a
basis for activities which are, as shown above, contrary to
the text and spirit of the Convention and which, if admitted,
would contribute to the destruction of the rights and
freedoms set forth in the Convention. '

Although this case is still connected to totalitarianism, the
Commission has taken the first step in broadening the scope of the abuse
clause’s application: every activity “contrary to the text and spirit of the
Convention” no seems to justify application of Article 17. This approach has
been adopted by the Court, which has stated on several occasions that there is
no doubt that any remark directed against the Convention’s underlying values
could not be allowed to enjoy the protection afforded by Article 10 ECHR.'
As a result, threat of totalitarian groups is not a prerequisite anymore for
application of the abuse clause.

This broadening of the material scope of the abuse clause is
undoubtedly most vigorously felt as to Holocaust denial. Article 17 ECHR
has consistently been present in the Commission’s admissibility decisions
concerning Holocaust denial, which consistently label this activity as
“contrary to the text and spirit of the Convention”. All of these admissibility
decisions have declared the requests in question manifestly ill-founded, given
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the clear necessity in a democratic society of the government’s actions.'” In
some of these cases, the Commission explicitly qualified Holocaust denial as
a type of racial discrimination against Jews.'"® The European Court
emphasised in Lehideux and Isorni v. France the existence of a “category of
clearly established historical facts - such as the Holocaust - whose negation
or revision would be removed from the protection of Article 10 by Article
17”. This case however concerned statements “which are part of a continuing
debate between historians”, and the governmental restriction thereof was
finally judged not necessary in a democratic society.' This formulation has
however been repeated in the Court’s admissibility decision in Garaudy v.
France. Garaudy wrote a book, The Founding Myths of Israeli Politics,
which contained a chapter entitled The Myth of the Holocaust. Citing its
judgment in Lehideux, the Court pointed out that negation or revision of
clearly established historical facts of this type undermines the Convention’s
underlying values that support the fight against racism and anti-Semitism,
and are capable of seriously troubling the public order. The Court hereby
explicitly associates the fight against racism and anti-Semitism with the
fundamental values protected by the Convention.” As a consequence,
Holocaust denial, or doubting the crimes against humanity committed by the
Nazis on the Jewish community, entails the direct application (guillotine
effect) of Article 17.*' Moreover, the abuse clause has been applied similarly
in some cases in which the applicant was judged to have incited hatred
against the Jewish people, although no Holocaust denial occurred.

Next to Holocaust denial, the Court recently seemed to authorize
direct and independent application of the abuse clause also with regard to
other types of racism, especially Islamophobia.” In Leroy v. France (apology
of terrorism), the Court implicitly held that Article 17 should be applied as a
guillotine in cases of racism, anti-Semitism and Islamophobia.** In Norwood
v. the United Kingdom, the applicant had displayed in the window of his first-
floor flat a large poster with a photograph of the Twin Towers in flame, the
words “Islam out of Britain - Protect the British People” and a symbol of a
crescent and star in a prohibition sign. The Court referred to Article 17 while
stating as follows:

the words and images on the poster amounted to a public
expression of attack on all Muslims in the United
Kingdom. Such a general, vehement attack against a
religious group, linking the group as a whole with a grave
act of terrorism, is incompatible with the values proclaimed
and guaranteed by the Convention, notably tolerance, social
peace and non-discrimination.”
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This judgment is awkward given that the Court’s normal way of
dealing with (racist) hate speech and incitement to hatred and violence (that
is no Holocaust denial) consists in affording it in principle the protection of
Article 10 (see infia).*® We must conclude that the original objective of the
abuse clause’s application, which is preventing totalitarian groups from
exploiting in their own interests the principles enunciated by the Convention,
has been abandoned and its material scope stretched to any act that is
“incompatible with the values proclaimed and guaranteed by the Convention,
notably tolerance, social peace and non-discrimination™.”” This is particularly
the case as to Holocaust denial, and the Court in some judgments even seems
to connect the abuse clause’s application to the broad sphere of racial and
religious discrimination. It occurs to us that this actual application has
exceeded the prime objective of this clause, which is defending democracy
against totalitarianism (see supra).

4. An Instrument of Abuse Itself?

The abuse clause and the way it is used in Strasbourg do not provide
sufficient guarantees to eliminate the possibility of some sort of abusive use
by the Strasbourg organs themselves, which could resort some undesirable
effects.” There exists no fixed theory according to which the abuse clause is
applied by the Strasbourg organs. Moreover, the actual application of the
abuse clause, whether used as a guillotine, or allegedly as an interpretative
aid, yet in practice with a decisive impact (see supra), takes away some
democratic guarantees from applicants seeking to safeguard their rights at the
Strasbourg level. Therefore, we disapprove of an application of this clause
that exceeds its own goal.

The way the abuse clause is used by the Strasbourg organs is very
inconsistent and not guided by some defined theory. Article 17 originated as
a reactive instrument against totalitarian tendencies. Later it became strongly
connected to Holocaust denial. Next to this, the abuse clause has also been
applied with regard to other forms of anti-Semitism, and on occasions even
with regard to Islamophobia (see supra). This stretching of the abuse clause’s
material scope seems awkward given that the Court’s normal way of dealing
with (racist) hate speech and incitement to hatred and violence consists in
affording it the protection of Article 10 and the subsequent requirements of
proof under Article 10,2 ECHR.” This inconsistency, namely one time in
principle affording to hate speech the protection of Article 10, and another
time a priori depriving it from protection by way of Article 17, leaves, at
least theoretically, the door open for judicial arbitrariness (which can be seen
as a form of abuse contrary to the requirements of the rule of law™).
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One could argue that it makes no real difference whether hate
speech is treated under Article 10 or under Article 17 ECHR. Nearly all
instances of state interference with racist or hate speech are deemed
necessary in a democratic society under Article 10,2 ECHR.*! Hence, if not a
priori declared intolerable via Article 17, this kind of speech would in no
way withstand the threefold test under Article 10,2. In both situations, the
practical consequences are tantamount: the applicant cannot rely on his right
to freedom of expression. However in practice correct in almost all cases, we
believe this view is legally and pragmatically deficient.

Let us consider the case of Jersild v. Denmark. During an interview,
which was conducted by the Danish journalist Jersild, three so-called
Greenjackets made abusive and derogatory remarks about immigrants and
ethnic groups in Denmark. The Danish courts convicted Jersild for aiding and
abetting the three youngsters in making racist comments amounting to
incitement to hatred by broadcasting their views, irrespective of the fact that
the programme was in the context of a serious discussion on anti-immigration
movements in Denmark.** Although the Strasbourg Court implicitly seems to
refer to Article 17 as to the content of the remarks (“There can be no doubt
that the remarks [...] were more than insulting to members of the targeted
groups and did not enjoy the protection of Article 10”), the case was judged
under Article 10,2 ECHR: a “significant feature” of the case was that Jersild
“did not make the objectionable statements himself, but assisted in their
dissemination in his capacity of television journalist”. The programme’s
purpose could not be said to be the propagation of racist views and ideas,
hence the governmental interference was found not to be necessary in a
democratic society.” Imagine what the outcome, and the inevitable influence
thereof on the press, would have been if, according to Article 17, only the
content of the speech had been taken into account:

The ‘balancing process’ and analysis of the element of
proportionality would have been removed if the case had
been examined under Article 17; indeed Jersild would not
have passed the admissibility stage, and based on content
alone, the Danish State would have been justified in
prosecuting the journalist, irrespective of the context of the
news piece.*

In other words, application of the abuse clause takes away the
democratic guarantee from applicants to see their utterances placed and
judged in their specific contexts, taking into account all factual elements of
the case. More specifically towards Holocaust denial, one can question
whether application of the abuse clause provides sufficient safeguards to
protect historians that approach the Holocaust in a scrupulous, even critical
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way, yet without at any moment intending to apology Nazi atrocities, nor to
violate the reputation and rights of the Jewish community.

Part of the necessity test consists of a proportionality examination: is
the governmental interference proportionate to the legitimate aim pursued? If
not, the interference is not necessary in a democratic society, which amounts
to a violation of the treaty provision invoked (in our design, Article 10).*
This proportionality test is an additional democratic protection on behalf of
applicants convicted in a member state: even when a state interference is
deemed justified by the Strasbourg organs, the sentence imposed can be
judged to be too heavy. Let us recall Kiihnen to illustrate this point. In this
case, the applicant advocated revival of the NSDAP. The Commission, while
judging the necessity in a democratic society of the governmental
interference under Article 10,2 ECHR, relied so heavily on Article 17 to
support its conclusion that the applicant sought to destroy the rights and
freedoms set forth in the Convention, that it never considered the
proportionality of the sentence, which ascended to three years and four
months imprisonment. Given the severity of this sentence, it undoubtedly
needed European supervision, even when the interference an sich had been
judged legitimate.*® Disregarding the proportionality of the sanction contrasts
sharply with other judgments of the Court, in which it first held that
incitement to hatred had occurred and hence that the governmental
interference responded to a compelling social need. Yet, due to the
imposition of an imprisonment sanction, the Court judged the interference in
these cases disproportionate and therefore concluded to an infringement of
Article 10 ECHR.*’

These democratic reflections urge to narrow the abuse clause’s
scope of application, instead of broadening it. For these reasons, in our view,
it would be preferable to treat all hate speech equally under the necessity test
of Article 10,2 ECHR.

This view seems to be supported by some very recent judgments of
the Court itself, in which it has demonstrated a more deliberate, remote
approach as to the application of Article 17 ECHR. In Balsyte-Lideikiené v.
Lithuania, a case in which the Court had to deal with “statements inciting
hatred against the Poles and the Jews”, Article 17 was simply ignored. The
applicant’s conviction was judged necessary in a democratic society purely
on the basis of Article 10,2 ECHR.*® In Soulas and Others v. France and
Feéret v. Belgium, two cases in which the Court envisaged incitement to
racism and to hatred against foreign people, it held that the arguments
developed by both governments in question in order to apply Article 17 were
too strongly related to the discussion as to the necessity in a democratic
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society. Therefore, both cases have been thoroughly examined under Article
10,2 ECHR, which in both cases has led to the judgment that the
governmental interferences had not infringed Article 10 ECHR.” It is
remarkable that the factual context in the Féret case resembles very much
that in the Glimmerveen case (see supra). In the latter case, direct application
of the abuse clause a priori deprived the applicants of the protection of
Article 10 ECHR.

5. Conclusion

Although we do not approve of hate speech in any way, we strongly
believe in the democratic guarantees described above, as safety mechanisms
in order for European supervision not to derail. Therefore, we hold it is
preferable to treat all hate speech cases equally under the necessity test of
Article 10,2 ECHR. The European Court of Human Rights has in some recent
judgments to some extent advanced to this idea, thereby again tying up with
its traditional judicial approach, which consists in treating (racist) hate speech
(that does not amount to Holocaust denial) under Article 10,2 ECHR. The
Court however is not expected to lower its higher standard of protection
against Holocaust denial and related questioning of the historical facts of
World War II, which it will remain to attack directly under Article 17. Such
activities are generally conceived of as so firmly contravening the spirit and
values of the European Convention that no protection at all should be offered
to them.*

Undoubtedly, this particular judicial protection against Holocaust
denial at the Strasbourg level stems from the historical past of some Western-
European (present-day) democracies, and is principally grounded in the fear
of history repeating itself (see supra). This fear is reflected in the vision of
some authors as is Holocaust denial part of a genocidal project itself*!:
history, including the Holocaust, will repeat itself, unless this project is
radically stopped, amongst others through use of the abuse clause. There are,
given our common Western-European past, good reasons to approach this
crime with a particular respect. Moreover, we can still see the actual
relevance of the original motivations underlying the abuse clause mirrored in
the regaining of power by far right political wings, and therefore we
acknowledge that the need to defend democracy has not diminished in any
way over the years”. Yet, at the same time, the democratic reflections
developed in this paper urge us to disapprove of a defence, and accordingly a
fight against Holocaust denial, that is organised in a blind panic kind of way,
immediately ruling out those who at first sight undermine the pillars of
democracy.
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